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1) Definitions

a) IRS Reg 1.1031(k)-1 permits you to “sell” your Relinquished Property now and use the proceeds to buy the Replacement Property later, through a Qualified Intermediary

b) Relinquished Property – property you exchange

c) Replacement Property – property received

2) Conditions that must be met to accomplish non-recognition of gain under § 1031
a) Properties exchanged must qualify, and be of “like-kind”

i) Held for Business Use or Land Held for Investment
b) Must be an actual exchange, not a transfer of property for money only

c) Time requirements must be strictly followed

3) Investment Real Estate - property held primarily for appreciation of value

i) Example: raw land held for appreciation
b) Real estate held for investment qualifies for §1031 treatment when exchanged for:

i) other investment real estate 

ii) real estate used in a trade or business
4) Time Restrictions

a) Starting on the day you transfer title on the Relinquished Property:

i) Replacement Property must be identified within 45 days

ii) Exchange period begins on transfer date and ends on the earlier of 180 days after or the due date (including extensions) for the tax return
5) Replacement Property

a) You may identify more than one property as Replacement Property, subject to rules:
i) 3-Property Rule: maximum number of replacement properties = 3

ii) 200% Rule: total fair market value of new properties cannot exceed 200% of the FMV of all relinquished properties

6) Trade Even of Up in Value

a) Replacement property you wish to acquire needs to have a value equal to, or greater than, the adjusted sales price of the Relinquished Property.

b) All proceeds from the Relinquished Property sale need to be invested in the Replacement Property

c) If, in addition to the Replacement Property, you receive money or some other kind of boot, you are taxed on the gain that comes from the money or other boot received. 

7) Qualified Intermediary

a) Person, or company, who acts to facilitate the deferred exchange by entering into an agreement with you for the exchange of properties

8) Earnest Money

a) When earnest money is received from sale of relinquished property, it should never be deposited in personal account

i) Should be deposited in an escrow account, a real estate brokers trust account, or with the Qualified Intermediary 

b) Earnest money deposit for purchase of Replacement Property should be made from personal funds
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